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CITY OF BLAINE STAFF REPORT & 
REQUEST FOR CITY COUNCIL ACTION 

HEARING DATE:  October 8, 2007 
 
SUBJECT:   Amendments to the Blaine Municipal Code to transfer development permit review 
from the planning commission to the hearing examiner and related amendments. 
 
PROPONENT:  City of Blaine  
 
PREPARED BY:  Terry Galvin, Community Development Director 
 
AGENDA LOCATION:  Public Hearings 
    
ATTACHMENTS     

Attachment A: Ordinance #07-2663 -Code Amendments to Adjust Hearing 
    Examiner/Planning commission Responsibilities 
Attachment B: Planning Commission Recommendation  
Attachment C: Land Use Decision Making Authority 
Attachment D: Land Use Decision Types 
Attachment E: Washington State Cities and Towns Using A Hearing Examiner 
Attachment F: Article – Use of Hearing Examiners by Cities and Counties in WA 
Attachment G: Written Public Testimony to PC addressing Ordinance 07-2663 

 
   
SUMMARY OF THE PROPOSAL:   
In 2002, the city council approved an ordinance creating a hearing examiner (HE) system to 
handle appeals for the City. The ordinance created chapter 2.58, BMC establishing a hearing 
examiner position, with limited responsibilities, and due process.    Five years later, staff is 
proposing additional changes to the code that increase the responsibilities of the hearing 
examiner. 
 
The proposal is to amend the Blaine Municipal Code to transfer development permit review from 
the planning commission to the hearing examiner and to eliminate the City Council from the 
appeal process. These amendments are contained in Ordinance #07-2663 and attached to this 
staff report as Attachment A. Staff contends that the amendments will allow the planning 
commission to focus on hearings and meetings necessary to make recommendations to the city 
council on land use code and comprehensive plan amendments.   
 
The request requires amendments to several chapters of the Blaine Municipal Code: 
 Proposed Amendments To Chapter 2.56 - planning commission 
 Proposed Amendments To Chapter 2.58 - Hearing Examiner 
 Proposed Amendments To Chapter 8.14 - Unfit, Improperly Maintained Or Substandard 

Structures Or Premises. 



Staff Report: ORD NO. 07-2663 HE/PC adjustments  October 8, 2007 
 

staff report – Ord 07-2663 
 

2

 Proposed Amendments To Chapter 15.08 - International Fire Code 
 Proposed Amendments To Chapter 15.32 - Airfield Area Regulations 
 Proposed Amendments To Chapter 17.02 - General Provisions 
 Proposed Amendments To Chapter 17.06 Project Review and Approval Procedures 

 
Description of Proposed Amendments 
The proposal can be broken into four categories of code amendment as follows: 
Request #1  

1. Eliminate appeals of a hearing examiner decision to city council. The result will be that 
all hearing examiner decisions can only be appealed to the Whatcom County Superior 
Court.  

Request #2 
Expand the hearing examiner responsibilities as follows: 

1. To hear and decide all Type II applications for site-specific land use permits with the 
exception of Major Development projects. The hearing examiner to make a 
recommendation to the City Council for Major Development final decisions.  

2. To hear and decide on enforcement action relating to land use actions.  
Request #3 
Eliminate PC review of Type II permit applications. This will allow the PC to concentrate on the 
creation of a visionary comprehensive plan; to review UGA boundaries and establish concise 
annexation criteria, and finally, to development a state of the art land use code.  
Request #4  

(Staff note: these have changed slightly from staff original “requests” as a result of PC, public and legal input.) 
To monitor and evaluate the hearing examiners performance to insure that appropriate and 
reasoned decisions are made in an open public hearing process. This will include the following 
actions: 

1. The hearing examiner should annually submit a written report addressing the previous 
years review process.  Additionally, the HE will provide feedback and recommendations to 
the CC and PC relating to improvement to the Blaine Municipal Code (BMC). 
2. The city council should conduct an annual performance review of the hearing examiner 
to insure that appropriate, reasoned and consistent decisions are made in an open public 
hearing process. 
3. The city should establish a contract that provides for one year extensions commencing 
in February of each year. The extensions of such contract should be predicated on a positive 
annual evaluation.  
4. At the end of a two year period or upon completions of a comprehensive plan and Title 17 
update, the city council should convene a town meeting to assess the advisability of 
returning development permit review to the planning commission. (Staff note – this request has 
been added as a result of public and PC input) 

 
   
SUMMARY OF PLANNING COMMISSION HEARING AND RECOMMENDATION 
The planning commission held a public hearing on the proposal on August 9. They held 
worksessions on August 29 and September 12.  On September 13, after reviewing the proposal 
and considering public testimony, planning commission members concluded that they do not 
support staff’s proposal. Their signed recommendation of denial is contained in Attachment B: 
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Planning Commission Recommendation.  The planning commission opposition focused on 
three staff proposals summarized in Request #1, #2 and #3.  
 
Request #1.  To eliminate appeals to the city council. The result would be that all Type II 
decisions could only be appealed to the Whatcom County Superior Court.  

PC position: Members of this community should have the opportunity to appeal a land use 
decision directly to its duly elected leaders before it is taken to a court of law.    

 
Request #2.  To expand the hearing examiner responsibilities to hear and decide on all Type II 
applications for site-specific land use permits with the exception of Major Development 
projects. Under this proposal, the hearing examiner will make recommendations to the city 
council on Major Development final decisions. 
Request #3. Eliminate PC review of Type II permit applications. This will allow the PC to 
concentrate on the creation of a visionary comprehensive plan; to review UGA boundaries and 
establish concise annexation criteria, and finally, to development a state of the art land use 
code. 

PC position: The Planning commission believes that citizen review of development projects 
is critically important to the community and should be made by a body of those people who 
live in the community and have a commitment to the health and welfare of the city.  This 
position was voiced by many individuals in the community who testified at the hearing in 
opposition to the proposal.   

 
   
BACKGROUND & RATIONALE 
Planning Commission/ Hearing Examiners existing role and responsibilities:  
Current planning commission role - The current role of the planning commission is twofold:  
 Legislative. To advise the city council on land use & community development policy and to 

guide the development of the City through their work on the comprehensive plan and the 
land use code.  

 Quasi-judicial. To conduct public hearings on proposed development to insure public 
involvement, to conduct compliance review and either make final decisions or a 
recommendation to the city council based their findings.  

 
Current Hearing Examiner Role - The current role of the hearing examiner is limited to hearing 
appeals of administrative decisions.  In 4 ½ years that the city has contracted hearing examiner 
services, there have been only two appeals hearings.  
 
Issue: In recent years development permit review has occupied most of the planning commission 
and staff’s time leaving an inadequate amount of time to focus on comprehensive plan 
amendments and code updates.   
 
Rationale for transfer of development permit review to hearing examiner:  
The primary motivation for this change is to allow the planning commission to concentrate on 
the comprehensive plan and land use code update. The use of a hearing examiner can relieve the  
load of the planning commission and city council and allow more time for them to concentrate 
on legislative matters.   
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Another reason for the proposed change is the concern that with the passage of the Growth 
Management Act in 1990 and a multitude of related state legislation, the regulatory scene has 
become very complex with increasing potential for litigation and liability.  There is evidence that 
supports the conclusion that the use of an attorney with land use expertise in his/her role  as the 
city’s hearing examiner will result in more legally defensible, timely, and consistent land use 
decisions.  This change should reverse the trend toward more appeals and reduce the city’s legal 
exposure and liability. 
 
Related issues and the city’s response: 
The proposed regulatory amendments are one part of an efficiency initiative that has been 
ongoing for the last year.  This initiative came to fruition after four joint CC/PC worksessions 
that resulted in direction from the city council in a number of areas.  While the focus of this 
report is to provide the rationale for increased hearing examiner responsibilities, it is worth 
pointing out that these amendments are an integral part of a larger efficiency initiative that the 
city has embarked upon to achieve a higher standard of development review and, ultimately, a 
higher standard of development for the City of Blaine.  
 
Issues/Problems: 

1. Development review process is taking a long time to get to a decision; 
2. Much needed updates to the comprehensive plan and corresponding land use regulations 

are not getting done;  
3. There has been increasing disagreement over the direction and character of future growth 

in Blaine;  
4. Appeals of planning commission decisions to the city council and superior court are 

taking place at a greater frequency and high cost.  
 
Possible reasons for problem: 

1.  Substantial increase in size, number and capacity of development proposals; 
2.  Development proposals are becoming more controversial with substantial increases in 

public opposition; 
3. Increasing litigious environment; 
4. Lack of common vision of Blaine’s past, present and future growth and character; 
5. Communication between CC/PC is infrequent; 
6. Project proposals are increasing in number and complexity. Consequently, staff and the 

planning commission are required to allocate increasing amounts of their time to permit 
review with less time available for legislative action;  

7. In recent years, community development staff (CDS) staff has been both cramped and 
stretched and lack the time, space & resources to develop better processes for 
development permits and better support the planning commission. 

 
City response - efficiency initiative: 
In response to these issues, staff coordinated four (4) joint CC/PC meetings to discuss the issues 
and identify solutions.  Additionally, staff invited developers to one meeting and land use 
consultants to another meeting with senior staff to advise the city of any problems and solutions 
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in the city’s permit review process.  These meetings resulted in direction from the city council 
and city manager to begin a four (4) part efficiency initiative that addresses the following issues: 
 
Staffing work load. 
Direction:  Increase CDS staffing sufficient to manage and staff a permit system without 
unnecessary delay.  
Action to date:   

Action item #1: With a position upgrade authorized by the city manager, the CDS director 
has hired one full time seasoned and competent development permit manager to replace the 
previous current planner.  The new development permit manager is focusing on increased 
permit review efficiency and speed.  
Action item #2:  With authorization the CDS director promoted Alex Wenger from a 
GIS/planning technician to a Planner I, and increased his hours from ½ time to full time.   

 
Work space constraints. 
Direction: Find additional space for the Community Development Services Department. 
Action to date:  The city manager has negotiated a 3 year lease for a larger office facility for the 
CDS department immediately adjacent to City Hall.  CDS will move into the new space before 
the end of this year.  
 
Administrative changes. 
Direction: Increase communication and coordination between Community Development Services 
and the Public Works Departments.  
Action:   
A number of changes have been initiated to respond to this issue. They are listed below.  

Action item #1: The Director has created a “Development Review Team”, which consists 
of 6 members from Public Works, Community Development Services, and the building 
official. The team meets each week, discusses the specifics of each proposal and coordinates 
the review requirements.  Additionally twice a week, the Development Team will be 
available together in the Community Development Office to meet with applicants who wish 
to consult with city staff about pending applications. 
  
Action item #2: The Development Review Team is now setting up scheduled submittals of 
development project applications. With both Public Works and CDS staff present and an 
opportunity to jointly go over the submittal with the applicant, delays associated with the 
submittal of incomplete applications and related confusion will be minimized.   
  
Action item #3:  The Development Review Team has revised the permit review process that 
uses the Site Plan as the center piece in the review process. This tool will efficiently pull 
together the variety of permits and approvals required for most projects, increase 
coordination, and dramatically reduce confusion. 
  
Action item #4: Technical Review Committee (TRC) expansion, which already includes 
Utility, Police, PW, CDS and Fire department representatives, has recently been augmented 
by the inclusion of the CDS Office Specialist to provide additional detailed meeting notes to 
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the proponent. Furthermore a representative from the Semiahmoo Resort Association, 
Architectural Standards Committee has been invited to address development in West Blaine.  
 

Direction: Increase Communication between CC and PC.  
Action: PC chair now attends all CC meetings and reports directly to CC rather than through 
staff.  
Action: CC has agreed to provide more feedback to PC and hearing examiner and: 

1. Redirect when a recommendation or decision is wrong. 
2. Meet to sort out issues. 
3. Participate in joint hearings where appropriate when updating code or 

comprehensive plan. 
 
Direction: Revise PC/HE responsibilities – reassign Development Review to hearing examiner.  

Action:  This will require hiring one or two attorneys under contract to perform these tasks.  
Staff is preparing for hearing examiner interviews and working on administrative 
adjustments to support the change. (See regulatory changes below for additional 
information). 

 
Comprehensive planning & associated code changes 
Direction: PC/HE responsibilities – amend the code to reassign development review to the 
hearing examiner and direct the planning commission to focus their efforts on the comprehensive 
plan update and related regulatory updates.  

Action: Staff has prepared regulatory amendments to enable the transfer of development 
permit review responsibilities to the hearing examiner. 

 
Direction: Focus on a common vision for the City of Blaine, past, present and future.  

Action:  Staff has requested and received permission from the city council to facilitate the 
creation of a Visioning  task force comprised of local citizens whose job will be to work 
with staff to create a workable vision for the future of Blaine and related policy direction.  

 
Direction: Sponsor and participate in educational community forums to clarify planning issues. 

Action: Staff preparing the first of several educational forums that addresses community 
vision and its role in small community decisions.  

 
    

SUMMARY OF ATTACHMENTS: 
 
Attachment A: Ordinance #07-2663 -Code Amendments to Adjust Hearing 
Examiner/Planning Commission Responsibilities 

This Ordinance is the legal instrument through which the Council can take action. The 
ordinance includes all proposed amendments. Changes to the existing code are marked 
with cross outs and underlines where text is being proposed to be deleted or added.  
Staff has provided a brief statement of rationale and explanation immediately after each 
code amendment.  

Attachment B: Planning Commission Recommendation 
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The planning commission has recommended denial of the proposed amendments. Their 
complete recommendation is contained in Attachment B.  

Attachment C: Land Use Decision Making Authority 
This flow chart helps clarify what the decision making authority is relative to each 
decision type.  It also illustrates when and to whom an appeal is directed.  

Attachment D: Land Use Decision Types 
This chart shows the relationship between each building and development permit and 
the type of decision required to receive permit approval.  

Attachment E: Washington State Cities and Towns Using a Hearing Examiner 
This is a self explanatory list. Staff have called and talked to numerous staff and some 
elected officials about the relative success of their Hearing Examiner system. The 
response was surprisingly positive with unanimous support.    

Attachment F: Article – Use of Hearing Examiners by Cities and Counties in WA 
Provides a clear and concise summary of the legal basis for a hearing examiner system 
and other related issues.  

Attachment G: Written Public Testimony to PC addressing Ordinance 07-2663 
This last attachment is a compilation of all written testimony submitted to the Planning 
Commission. It is part of the public record and must be forwarded to the City Council 
for their review.  It is important to note that the vast majority of both written and oral 
testimony was submitted in opposition of the proposal.  The next section of this report 
attempts to address some of the questions raised by community members.  

 
                      
QUESTIONS AND ISSUES THAT HAVE EMERGED FROM THE COMMUNITY 
DISCUSSION 
Question: What is the legal basis for the municipal use of a hearing examiner?  

Municipal Research and Services Center of Washington (MRSC), a state Information Center 
available to local municipalities, writes:  

Cities and counties in Washington State have statutory authorization to establish a hearing 
examiner system.  Under a hearing examiner system, a city or county hires or contracts with 
a hearing examiner to conduct quasi-judicial hearings, usually in place of local bodies such 
as the planning commission, the board of adjustment, the board of county commissioners, or 
the city council.  The basic purpose of having a hearing examiner conduct these hearings is 
to have a professionally-trained individual, typically an attorney, make objective quasi-
judicial decisions that are supported by an adequate record and that are free from political 
influences.  Using a hearing examiner system allows local legislative and advisory bodies 
that might otherwise conduct these hearings to better concentrate on policy-making.  It can 
also potentially reduce local government liability exposure through what should be more 
consistent and legally-sustainable quasi-judicial decisions.  

A board of county commissioners or a city council has considerable discretion in 
establishing how the hearing examiner system will operate.  The position of hearing 
examiner (appointment, qualifications, termination, etc.), the type of issues the hearing 
examiner is authorized to consider and decide, and the effect of the hearing examiner's 
decisions are among the matters that should be addressed by the local legislative body and 
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set out in the enabling ordinance.  Although counties and cities use hearing examiners 
primarily for hearing and deciding land use permit applications and/or administrative 
appeals of land use decisions, hearing examiners may also be used to conduct hearings and 
make recommendations or decisions on other local matters. 

 
RCW 35A.63.170 is the primary enabling legislation, allowing a city to authorize a hearing 
examiner to make decisions on the following: 

 Site specific zoning amendments  
 Any application for development  
 Land use violations 
 Variances 
 Appeals  

 
Other enabling legislation has been passed by the state legislature that addresses the use of a 
hearing examiner: 

• RCW 35.63.130 - Authorizes use of a hearing examiner system in first and second 
class cities and towns for certain zoning matters  

• RCW 35A.63.110 - Authorizes hearing examiner system as replacement for board 
of adjustment  

• RCW 36.70.970 - Authorizes use of a hearing examiner system in counties for 
certain zoning matters  

• RCW 58.17.330 - Authorizes use of a hearing examiner system in cities and 
counties for hearing and issuing recommendations or decisions on preliminary 
plat   

• RCW 36.70B.020(3) - Defines open record hearings on project permit 
applications – hearing examiner may conduct  

• RCW 36.87.060(2) - Authorizes hearing examiner to conduct hearing on proposed 
county road vacation  

• LID/RID Hearings  
• RCW 35.43.140 - Authorizes use of a hearing examiner to conduct hearing on 

proposed LID formation  
• RCW 35.44.070 - Authorizes use of a hearing examiner to conduct LID 

assessment roll hearing  
• RCW 36.88.062 - Authorizes use of a hearing examiner to conduct hearing on 

proposed RID formation  
• RCW 36.88.095 - Authorizes use of a hearing examiner to conduct RID 

assessment roll  
• RCW 36.94.260 - Authorizes use of a hearing examiner to conduct hearings on 

assessments for LID within the area of a sewerage and/or water general plan 
• RCW 46.55.240 - Authorizes use of a hearing examiner to conduct hearings on 

abatement and removal of junk vehicles from private property  
• RCW 43.21C.075 - Authorizes use of a hearing examiner to conduct hearings on 

SEPA appeals  
• WAC 458-14-136 - Authorizes county boards of equalization to employ hearing 

examiner(s)  

http://www.mrsc.org/mc/rcw/RCW  35  TITLE/RCW  35 . 63  CHAPTER/RCW  35 . 63 .130.htm
http://www.mrsc.org/mc/rcw/RCW  35A TITLE/RCW  35A. 63  CHAPTER/RCW  35A. 63 .110.htm
http://www.mrsc.org/mc/rcw/RCW  36  TITLE/RCW  36 . 70  CHAPTER/RCW  36 . 70 .970.htm
http://www.mrsc.org/mc/rcw/RCW  58  TITLE/RCW  58 . 17  CHAPTER/RCW  58 . 17 .330.htm
http://www.mrsc.org/mc/rcw/RCW  36  TITLE/RCW  36 . 70B CHAPTER/RCW  36 . 70B.020.htm
http://www.mrsc.org/mc/rcw/RCW  36  TITLE/RCW  36 . 87  CHAPTER/RCW  36 . 87 .060.htm
http://www.mrsc.org/mc/rcw/RCW  35  TITLE/RCW  35 . 43  CHAPTER/RCW  35 . 43 .140.htm
http://www.mrsc.org/mc/rcw/RCW  35  TITLE/RCW  35 . 44  CHAPTER/RCW  35 . 44 .070.htm
http://www.mrsc.org/mc/rcw/RCW  36  TITLE/RCW  36 . 88  CHAPTER/RCW  36 . 88 .062.htm
http://www.mrsc.org/mc/rcw/RCW  36  TITLE/RCW  36 . 88  CHAPTER/RCW  36 . 88 .095.htm
http://www.mrsc.org/mc/rcw/RCW  36  TITLE/RCW  36 . 94  CHAPTER/RCW  36 . 94 .260.htm
http://www.mrsc.org/mc/rcw/RCW  46  TITLE/RCW  46 . 55  CHAPTER/RCW  46 . 55 .240.htm
http://www.mrsc.org/mc/rcw/RCW  43  TITLE/RCW  43 . 21C CHAPTER/RCW  43 . 21C.075.htm
http://www.mrsc.org/mc/wac/WAC 458  TITLE/WAC 458 - 14  CHAPTER/WAC 458 - 14 -136.htm
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Question: Are other municipalities using the hearing examiner system and what are the 
costs of doing so? 
Attachment E provides a list of municipalities that are currently using the hearing examiner 
system.  Additionally, the following table provides a sample of cities and counties, their 
population, and related hearing examiner information.   
 
Jurisdiction Population Responsibilities Cost 
Whatcom 
County 190,000 Type II & appeals $80,000/yr(Contract) 

Island County  77,000 

Admin appeals, SMP, CUP, 
zoning compliance & appeals, 
SEPA threshold appeals, and 
appeals of enforcement.  

$4,725/month(Contract) 

Walla Walla  32,000 CUP, VAR, recommends to C.C. 
on preliminary plats, etc 

 $150/hr, $50/hr legal 
assistant(Contract) 

Mount Vernon 29,000 Type II permits, Admin Appeals $100/hr(Contract) 

Oak Harbor  22,000 Admin Appeals, Type II & Type 
III $18,000/yr (Contract) 

Ferndale  10,000 
Admin Appeals, Type II, 
Recommends to Council on 
Prelim Plats, Final Plats, PUD 

$200 filing fee + hourly rate 
paid by proponent 
(Contract) 

Port Townsend 9,000 
Admin Appeals, Type II, LID 
decisions and as directed by city 
council. 

$135/hr (Contract) 

 
 
Question:  Will it cost more to use a hearing examiner system? 
Yes.  The city will be transferring permit review responsibility from seven (7) volunteer planning 
commissioners to one (1) paid hearing examiner.  The table above provides some insight into the 
fees that are charged for hearing examiner contract services. It is also important to point out that 
the use of a hearing examiner does not reduce staff’s work load.  That has not been the 
experience in other municipalities.   
 
Many cities require the applicant to pay related hearing examiner fees in addition to normal 
permit processing fees.  While the increase is significant, staff has found that most developers 
are willing to pay for them because of the increased speed in permit review and the perceived 
increase in predictability.    
 
Issue:  Community participation and accountability 
Many in the community have voiced concern that a hearing examiner may not be as responsive 
to the community in his/her deliberations over a land use proposal; that the hearing examiner 
may not weigh and consider public comment as much as the planning commission currently 
does.  
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Another community concern is that a hearing examiner with the power to force testimony, 
require oaths and allows cross examination will make the public hearing process so intimidating 
that public participation will be significantly reduced. 
 
In response to these concerns, staff has proposed the elimination of  related provisions under  
section 2.58.080 Rules and regulations. 

The hearing examiner shall have the power to prescribe rules and regulations for the 
conduct of hearings before him, subject to approval by the city council. and also to 
issue summons for and compel the appearance of witnesses, to administer oaths and 
preserve order. The opportunity of cross-examination of witnesses shall be afforded all 
interested parties or their counsel in accordance with the rules of the hearing 
examiner.  

 
Issue:  Representative decision making 
Staff has also heard some express the position that important land use decisions should be made 
by elected officials who believe in the city’s future and not a hired professional with no 
particular interest in the city.  
 
Issue:  Potential disconnections between policy and development realities 
Finally, it has been pointed out that without site specific development permit review, the 
planning commission and city council will lose their link with what is actually happening on the 
ground and ultimately get lost in their work on comprehensive plans and regulations.  In other 
words, project review keeps PC plugged into the Community.  
 
Additional discussion of the pros and cons can be found in Attachment F. 
 
    
STAFF FINDINGS 

1. The passage of the Growth Management Act in 1990 and successive state regulations 
have resulted in increasingly complex and sophisticated regulations with increasing 
potential for liability. 

2. In recent years development permit review has occupied most of the planning 
commission and staff’s time leaving an inadequate amount of time to focus on 
comprehensive plan amendments and code updates. 

3. The City Council has directed staff to investigate and make recommendations related to 
the use of a land use expert with legal expertise to assist the City Council in the capacity 
of hearing examiner in the review and determination of land use decisions. 

4. The proposed regulatory amendments are one part of an efficiency initiative that has been 
ongoing for the last year. 

5. The use of a Hearing Examiner will result in more informed, timely and consistent land 
use decisions thus reducing the City’s potential liability. 

6. The use of a Hearing Examiner can reduce the quasi-judicial decision making load on the 
Planning Commission and City Council, allowing more time to concentrate on legislative 
matters. 
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RECOMMENDATION    
• Staff recommends approval of the proposed amendments.   
• The Planning Commission recommends denial of the proposed amendments. 

 
                      
FISCAL ANALYSIS    
If these amendments are adopted, a hearing examiner system will require an increase in fees for 
Type II land use decisions. These additional fees will be paid by the applicant.  If the city 
carefully tracks Type II permit processing fees to insure that, at the end of the year, they 
correspond to the cost of the hearing examiner contract; on balance the city should not 
experience any additional costs in this course of permit review.   
 
An important financial consideration in this proposal is that with the additional hearing examiner 
fees, the City will be implementing concentrated work programs for both current and long range 
planning tasks.  The increased volume of activity will result in increased costs to the City.  
   
REVIEWED BY:   City Manager ______    Finance Dir. _____    City Clerk _________ 
 
 
 
COUNCIL ACTION:  
� Approved      � Denied        � Tabled/Deferred           � Assigned to: __________________
  
 
COUNCIL ACTION:  
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Attachment A 

 
 ORDINANCE NO.  07-2663 
 

AN ORDINANCE OF THE CITY COUNCIL OF THE 
CITY OF BLAINE, WASHINGTON, UPDATING THE 
BLAINE MUNICIPAL CODE, TITLES 2, 8,15, AND 17, TO 
AMEND THE APPEALS PROCEDURE AND TO EXPAND 
THE  RESPONSIBILITIES OF THE HEARING EXAMINER 
TO INCLUDE DEVELOPMENT PERMIT REVIEW. 

 
WHEREAS, Chapter  of the Blaine Municipal Code currently requires the City to refer Type II 

development permit decisions to the planning commission; and, 
 
WHEREAS, with the passage of the Growth Management Act in 1990 and successive state 

regulations with increasing complexity and sophistication, the potential for errors in 
interpretation and liability have increased; and, 

 
WHEREAS, 36.70.970 RCW provides for local jurisdictions to use the Hearing Examiner system 

for the review of development permits; and, 
  
WHEREAS, the City Council has directed staff to investigate and make recommendations related to 

the use of a Hearing Examiner to assist the City Council in the review and determination of 
land use decisions; and, 

 
WHEREAS, a determination of nonsignificance and all legal notice requirements have been met; 

and, 
 
WHEREAS, on August 9, 2007 the Planning Commission held a public hearing and heard all 

testimony relating to the proposal; and,   
 
WHEREAS subsequent to the public hearing the Planning Commission conducted two worksession 

to discuss the issue and,  on September 13, voted to recommend denial of the proposal to the 
City Council; and, 

 
WHEREAS, in response to the Planning Commission recommendation , on October 8, 2007 the  

City Council held  their own public hearing to hear public testimony on the proposal and to 
further consider the issue; and, subsequently, voted to approve the proposal, 

 
NOW, THEREFORE, IT IS HEREBY ORDAINED BY THE CITY COUNCIL OF THE 
CITY OF BLAINE as follows: 
 
SECTION 1: The Following Findings of Fact are hereby adopted: 
1. The passage of the Growth Management Act in 1990 and successive state regulations have 
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resulted in increasingly complex and sophisticated regulations with increasing potential for 
liability. 

2. In recent years development permit review has occupied most of the planning commission and 
staff’s time leaving an inadequate amount of time to focus on comprehensive plan amendments 
and code updates. 

3. The City Council has directed staff to investigate and make recommendations related to the use 
of a land use expert with legal expertise to assist the City Council in the capacity of Hearing 
Examiner in the review and determination of land use decisions. 

4. The proposed regulatory amendments are one part of an efficiency initiative that has been 
ongoing for the last year. 

5. The use of a Hearing Examiner will result in more informed, timely and consistent land use 
decisions thus reducing the City’s potential liability. 

6. The use of a Hearing Examiner can reduce the quasi-judicial decision making load on the 
Planning Commission and City Council, allowing more time to concentrate on Legislative 
matters. 

 
 
SECTION 2: The city council shall monitor and oversee the development permit review 
process and hearing examiner rulings on an annual basis in the following manner: 

1. The city council shall require the hearing examiner to annually submit a written report 
addressing the previous years review process.  Additionally the hearing examiner shall 
submit written feedback and recommendations that address improvements that can be 
made to the Blaine Municipal Code (BMC). 

2. The city council with the assistance of the planning commission shall annually conduct a 
performance review and evaluation of the hearing examiner. This evaluation should take 
place in January of each year. 

3. The city shall establish a contract that provides for one year extensions commencing in 
February of each year. The extensions of such contract shall be predicated on the annual 
evaluation.  

4. At the end of a two year period or upon completions of a comprehensive plan and Title 17 
update, the city council shall convene a town meeting to assess the advisability of returning 
development permit review to the planning commission.  

 
 
SECTION 2: Chapter 2.56 Planning Commission is hereby amended as follows: 
Chapter 2.56 Planning Commission 
2.56.010 Established – Membership. 

A. There is created a city planning commission consisting of seven members who shall be selected 
by the city council pursuant to Chapter 2.08 BMC, as adopted and amended. 

B. At the next regular meeting of the planning commission following the effective date of the 
ordinance codified in this section, the commissioners presently in office shall determine by lot 
whose terms shall expire in four years, three years, two years, and one year, respectively. Thereafter, 
the term of office for each appointive member shall be set by BMC 2.56.020. The members of the 
commission shall determine which member shall serve as chairperson.  
2.56.020 Terms. 

http://search.mrsc.org/nxt/gateway.dll/blnemc/blaine02.html?f=templates$fn=blnedoc-frame.htm$3.0$q=$x=$nc=1351#2.08#2.08
http://search.mrsc.org/nxt/gateway.dll/blnemc/blaine02.html?f=templates$fn=blnedoc-frame.htm$3.0$q=$x=$nc=1351#2.56.020#2.56.020
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The term of office of the seven members appointed by the city council shall be six years.  
 

2.56.030 Residency. 
Any member appointed to the planning commission shall reside within the city limits for the term 

of his office.  
 
2.56.040 Vacancies – Nonpartisanship – Compensation – Removal. 

Vacancies occurring otherwise than through the expiration of terms shall be filled by the mayor 
with the approval of the council. for inefficiency, neglect of duty or malfeasance in office. The 
members shall be selected without respect to political affiliations and they shall serve without 
compensation. Any planning commission member may be removed from office, with ju st cause at 
any time by an affirmative vote of not less than two-thirds of city council members.  
 
2.56.050 Duties. 

The planning commission, as required by this chapter, shall conduct an open record hearing and 
make recommendations to the city council on proposed amendments to the City of Blaine 
Comprehenisve Plan and Title 17, Land Use & Development, BMC. 

A. Hold public hearings and make recommendations to the city council on conditional use permit 
applications; 

B. Review all planned unit developments and mobile home park proposals, and make 
recommendations to the council; 

C. Review all proposed amendments to this chapter and make recommendations to the council; 
D. Review and decide on shoreline substantial development permit applications and proposed 

amendments to the shoreline program, as required in the Shoreline Management Master Program. 
2.56.060 Research and fact-finding. 

The planning commission may act as the research and fact-finding agency of the municipality. To 
that end it may make such surveys, analyses, researches and reports as are generally authorized or 
requested by the council. 
2.56.070 Secretary. 

The planning commission may designate one of its members to act as secretary without salary or, 
if requested by the commission, the city manager shall designate a member of the paid staff of the 
city to serve as such secretary/transcriber.community development director shall serve as the 
secretary of the planning commission.  

 
2.56.080 Quorum – Valid action. 

A majority of the membership of the planning commission, not less than four appointed members, 
shall constitute a quorum for the transaction of business. Any action taken by a majority of those 
present when a meeting of the planning commission is held shall be deemed and taken as the action 
of the commission.  
2.56.090 Expenditures – Employees. 

The expenditures of the commission shall be within the amounts appropriated for the commission 
by the city council. Within such limits the commission may employ such employees and expert 
consultants as are deemed necessary for its work.  
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SECTION 3: Chapter 2.58 Hearing Examiner is hereby amended as follows: 
Chapter 2.58 - HEARING EXAMINER 

2.58.010 Established. 
Effective February 2002, the position of city of Blaine hearing examiner is createdThe City of 

Blaine shall have a hearing examiner system as provided for by RCW 36.70A. The authority of the 
hearing examiner is set forth in Sections 2.58 and 17.06, and elsewhere in the Blaine Municipal 
Code. The position shall be appointed as provided for under RCW 36.70.970 by the city council for 
a two one-year term and may be removed at will by the city council.  
2.58.020 Blanket amendment. 

All Blaine Municipal Code designations of “board of adjustment” or “board of appeals” or any 
variations therein shall be amended to read “hearing examiner.”  
2.58.030 Purpose. 

The purpose for creating a hearing examiner function is:  
A. To provide an efficient and effective system for deciding appeals from administrative 

decisions; 
B. Tto help insure procedural due process and appearance of fairness by holding such hearings 

before a neutral party, competent in the fields of land use and procedural requirements. and to 
produce reasoned, fair and defensible land use decisions.  
2.58.040 Salary. 

The hearing examiner shall be compensated on an hourly basis as established by resolution with 
an allocated budget set annually as part of the budget process.  
2.58.050 Qualifications. 

The hearing examiner and his or her pro tempore shall be appointed solely with regard to their 
qualifications for the duties of their office, and shall have such training or experience as will qualify 
them to conduct administration of quasi-judicial hearings on the application of regulatory 
enactments and to discharge other functions conferred upon them, and shall hold no other appointed 
or elected public office or position in the city government, except as provided in this chapter.  
2.58.060 Appointment and removal. 

The hearing examiner and one or more pro tem shall be appointed by a majority vote of the city 
council for a twoone-year period. The hearing examiner may be removed from office at any time by 
an affirmative vote of not less than two-thirds of city council members. 

 
2.58.070 Duties and powers. 

The hearing examiner shall make a final decision upon the following matters: 
A. Appeals from any final written orders, requirements, permits, decisions or determinations 

made by an administrative official in the administration of BMC Titles 8, 12, 13, 15, 16 
and 17; 

B. Appeals from SEPA determinations of significance, determinations of nonsignificance, 
and mitigated determinations of nonsignificance; 

C. Appeals of administrative decisions made by the director in the administration of the 
design guidelines and sign review regulations; 

D. Appeals of violations and enforcement citations; 
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C.E. Type II decisions including but not limited to: 
1. Revocation proceedings involving all project proposals requiring an open record 

hearing; 
2. Applications for zoning conditional use permits; 
3. Applications for shoreline management substantial development permits; 
4. Applications for shoreline management program conditional use permits; 
5. Applications for long subdivision approval; 
6. Project permits that require a variance request; 
7. Applications for short plat approval when a short plat variance is being requested; 
8. Applications for general binding site plan approval; 
L.9. Applications for zoning or shoreline variances which accompany any of the 

applications listed in subsection (D)(1) of this section; and, 
2. The hearing examiner shall conduct an open record hearing and prepare a record thereof, and 
make recommendations to the city council (Type II-CC decisions) for approval or disapproval of 
applications made for the project permits listed below: 

A. Major development permits; 
B. Planned unit development permits; and 
C. A consolidated application that includes permits for which the hearing examiner would 

otherwise make a final decision as provided in subsection (D)(1) of this section, when a 
Type II-CC decision is required by the City Council. The hearing examiner shall, instead, 
make a recommendation to the city council for their final decision. 

 
2.58.080 Rules and regulations. 

The hearing examiner shall have the power to prescribe rules and regulations for the conduct of 
hearings before him/her, subject to approval by the city council. and also to issue summons for and 
compel the appearance of witnesses, to administer oaths and preserve order. The opportunity of 
cross-examination of witnesses shall be afforded all interested parties or their counsel in accordance 
with the rules of the hearing examiner.  
2.58.090 Department reports. 

The hearing examiner may request reports from appropriate staff.  
2.58.100 Changes in legislation. 
The hearing examiner may recommend changes in legislation to the community development 
department or city council.  
2.58.110 Limited jurisdiction. 
The hearing examiner shall have no jurisdiction or authority over any project that requires a 
legislative actions, such as but not limited to regulatory amendments, regulatory map 
amendments, a comprehensive plan change, or a shoreline management program amendment. 
The approval or denial of such projects shall be solely within the discretion of the city council. 
The hearing examiner shall have the authority to make a final decision or a recommendation to 
the City Council on project approvals as set forth in 2.58.070 of this chapter. 
2.58.120 Final decision conditions. 

The hearing examiner’s final decision on all permits or appeals shall either grant or deny the 
permit or appeal. The hearing examiner may grant the permit or appeal subject to conditions, 
modifications or restrictions that the hearing examiner finds necessary to make the proposed project 
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compatible with its environment, and to carry out the objectives and goals of the comprehensive 
plan, the land use code, and other applicable official policies and objectives of the city. Performance 
bonds or other security, acceptable to the city, may be required to ensure compliance with the 
conditions, modifications and restrictions.  
 
2.58.130 Final decision or recommendation – Findings and conclusions. 

Each final decision or recommendation of the hearing examiner shall be in writing and shall 
include findings and conclusions, based on the record, to support the decision or a recommendation 
to the City Council.  

 
2.58.140 Time limitation on decision. 

Each final decision of the hearing examiner shall be rendered within 10 business days following 
the conclusion of all testimony and hearings.  
2.58.150 Review limited. 

No final decision of the hearing examiner shall be subject to administrative or quasi-judicial 
review, except as provided herein.  
2.58.160 Appeal of hearing examiner decision. 

The decision of the hearing examiner shall be final unless appealed to the city council within 21 
days of the issuance of the written decision.  Whatcom County Superior Court pursuant to Section 
17.06.190, BMC.  
 
 
SECTION 4: Chapter 8.14 is hereby amended as follows: 
 
Chapter 8.14 - UNFIT, IMPROPERLY MAINTAINED OR SUBSTANDARD 
STRUCTURES OR PREMISES. 
8.14.070 Hearings before the inspector. 

C. If, after the required hearing, the inspector determines that a structure or premises is unfit for 
use, improperly maintained, or substandard, he/she shall state in writing his/her findings of fact in 
support of such determination, and shall issue and cause to be served upon the owner and any other 
interested persons appearing in person at the hearing a copy of such findings and order in the manner 
provided in BMC 8.14.060. The inspector shall also post the order in a conspicuous place on said 
property: 

1. Requiring the owner and/or parties in interest, within the time specified in the order, to 
vacate, close, demolish, remove, repair, alter and/or improve such structure or premises to render it 
fit for use, properly maintained or in compliance with standards; or 

2. Requiring the owner or party in interest to abate the nuisance and setting out generally those 
steps necessary to render the structure or premises fit for use and properly maintained; or 

3. Stating that an annual inspection fee has been assessed against a structure until such time as 
it is reoccupied or demolished. 

In addition, such order shall state that the owner has the right to appeal to the hearing examiner 
within 10 days pursuant to BMC 17.06.180, Appeals, and unless the owner does appeal or comply 
with the order, the city shall have the power, without further notice or proceedings, to do any act 

http://search.mrsc.org/nxt/gateway.dll/blnemc/blaine08.html?f=templates$fn=blnedoc-frame.htm$3.0$q=Appeal$x=Advanced$nc=1613#8.14.060#8.14.060
http://search.mrsc.org/nxt/gateway.dll/blnemc/blaine17.html?f=templates$fn=blnedoc-frame.htm$3.0$q=$x=$nc=8485#17.06.180#17.06.180


Ordinance No. 07-2663 HE/PC adjustments (staff draft) October 8, 2007 
 

 7

required of the owner in the order of the inspector, and to charge any expenses incurred thereby to 
the owner and assess them against the property. 

D. If no appeal is filed, a copy of such order shall be filed with the Whatcom County auditor and 
shall be a final order.  

 
8.14.080 Hearings before the hearing examiner Appeals. 

A. The purpose of the hearing examiner in this appeals process, as it relates to this title, is to 
review the proceedings and orders of the inspector and to affirm, modify or vacate such orders. 

B. Appeals of decision by the inspector shall be heard by the hearing examiner pursuant to BMC 
17.06.180, Appeals.Within 10 days from the date of service and posting of an order of the inspector, 
an owner may file an appeal with the hearing examiner by filing a written notice of appeal with the 
inspector and the hearing examiner specifying his/her reasons for claiming that the findings or order 
of the inspector are erroneous. Notice of the time and place of the hearing shall be served as 
provided at BMC 8.14.060. The matter of the appeal will be scheduled for a hearing before the 
hearing examiner so as to allow 10 days’ notice of the hearing to the appellant and all interested 
parties and to permit the final decision thereon to be made within 60 days after the filing of the 
appeal. The filing of the notice of appeal shall stay the order of the inspector, except necessary 
temporary emergency measures, such as securing of a structure, to minimize any imminent danger to 
the public health or safety. 

C. At hearing of the appeal, the hearing examiner shall consider the file of the proceedings before 
the inspector and such other evidence as it may allow to be presented. After the hearing, the hearing 
examiner may affirm, modify or vacate the order of the inspector, or may continue the matter for 
further deliberation or presentation of additional evidence. Normally the hearing examiner will not 
accept new evidence or evidence not made available to the inspector in the absence of good cause. 
The hearing examiner’s review is on the record rather than de novo. A record of the proceedings 
shall be made and kept for one year or until the matter is final, whichever is longer. The hearing 
examiner shall cause his/her findings of fact and order to be made in writing; provided, the hearing 
examiner may adopt the findings and order of the inspector, or so much thereof as supports its 
decision. Such findings and order shall be served and posted in the same manner as an order of the 
inspector. In addition, such notice shall state that the owner has the right to file an appeal with the 
superior court of Whatcom County for a review of the proceedings on the record before the hearing 
examiner within 30 days after posting and service of the order to determine whether the action of the 
hearing examiner has been arbitrary, capricious or contrary to law. 

D. Any action taken by the hearing examiner shall be final no later than 60 days after the filing of 
the notice of appeal, unless continued with consent of the owner. In the event that the hearing 
examiner fails to reach a decision or continues the hearing beyond 60 days from the filing of the 
appeal without consent of the owner, the inspector’s findings and order shall become the findings 
and order of the hearing examiner, and shall be final and subject to petition to the superior court.  

 
SECTION 5: Chapter 2.58 is hereby created and contains the following language: 
Chapter 15.08 – INTERNATIONAL FIRE CODE 
15.08.110 Appeals. 
Appeals of any fire code official decision, order or determination relative to the 
application and interpretation of this chapter shall be made pursuant to Section 
17.06.080, BMC. 

http://search.mrsc.org/nxt/gateway.dll/blnemc/blaine17.html?f=templates$fn=blnedoc-frame.htm$3.0$q=$x=$nc=8485#17.06.180#17.06.180
http://search.mrsc.org/nxt/gateway.dll/blnemc/blaine08.html?f=templates$fn=blnedoc-frame.htm$3.0$q=Appeal$x=Advanced$nc=1613#8.14.060#8.14.060
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Whenever the fire code official disapproves an application or refuses to grant a permit 
applied for, or when it is claimed that the provisions of the code do not apply or that the true 
intent and meaning of the code have been misconstrued or wrongly interpreted, the 
applicant may the decision of the fire code official to the Blaine board of appeals within 10 days 
from the date the decision is appealed.  

 
SECTION 5: Chapter15.32 is hereby amended as follows: 
Chapter 15.32 – AIRFIELD AREA REGULATIONS 
15.32.080 Variances and appeals. 

Applications Requests for variances and appeals shall be processed pursuant to Sections 
17.06.170 and 17.06.180 BMC, respectively. by the hearing examiner as provided at Chapter 17.62 
BMC.  

 
 
SECTION 6: Title 17 is hereby amended as follows: 
Chapter 17.02 – GENERAL PROVISIONS 
17.02.050 Administrative responsibilities. 

C. Hearing Examiner (HE). 
1. The hearing examiner shall conduct an open or a closed record hearings and prepare a record 

thereof, and make a final decision on all land use decisions pursuant to Chapter 2.58, BMC,  upon 
the following matters except as provided in subsection E of this Section:. 

a. Appeals from any orders, requirements, permits, decisions or determinations made by the 
director in the administration of BMC Titles 16 and 17 except as provided in subsection (D)(1)(i) of 
this section; 

b. Appeals from SEPA determinations of significance, determinations of nonsignificance, 
and mitigated determinations of nonsignificance; and 

c. Revocation proceedings involving all project proposals requiring an open record hearing. 
D. Planning Commission (PC). 

1. The planning commission shall conduct open record hearings and prepare a record thereof, 
and make a final decision upon the following matters except as provided in subsection (D)(2) of this 
section: 

a. Applications for zoning conditional use permits; 
b. Applications for shoreline management substantial development permits; 
c. Applications for shoreline management program conditional use permits; 
d. Applications for long subdivision approval; 
e. Project permits that require a variance request; 
f. Applications for short plat approval when a short plat variance is being requested; 
g. Applications for general binding site plan approval; 
h. Applications for zoning or shoreline variances which accompany any of the applications 

listed in subsection (D)(1) of this section; and 
i. Appeals of administrative decisions made by the director in the administration of the 

design guidelines and sign review regulations. 
2. The planning commission shall conduct an open record hearing and prepare a record 

thereof, and make recommendations to the city council for approval or disapproval of 
applications made for the project permits listed below: 

http://search.mrsc.org/nxt/gateway.dll/blnemc/Blaine17.html#17.62
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a. Major development permits; 
b. Planned unit development permits; and 
c. An application for any of the project permits for which the planning commission would 

normally make a final decision as provided in subsection (D)(1) of this section, when associated 
with a major development permit or a planned unit development. The decision on these permit 
applications shall instead be in the form of a recommendation to be forwarded to the city council for 
final approval. 

1. The planning commission shall conduct an open record hearing and prepare a record 
thereof, and make recommendations to the city council review and make recommendations to the 
city council on proposed amendments to the City Comprehensive Plan, and Comprehensive Plan 
maps, including site specific rezones, and the City’s land use and development code and on 
proposed new regulations thereunder. Planned Unit Developments and Major Development 
permits are project approvals and not amendments to an existing code, plan or policy, a. As such, 
they are not reviewed by the Planning Commission for recommendations to the City Council. 

E. City Council (CC). 
1. The city council shall make a final decision on the following applications for project 

permits: 
a. All project proposals that determined to be Major dDevelopments permits; 
b. Planned unit developments(PUD); 
c. Other land use permits when submitted concurrently with those in a. or b. Associated land 

use permits. 
2. The city council, through its chairperson, shall review and sign final plats. 
3. The city council shall hear appeals of hearing examiner and planning commission 
decisions as provided in BMC 17.06.180.  

 
 
Chapter 17.06  - PROJECT REVIEW AND APPROVAL PROCEDURES 
 
17.06.040 Land use final decisions and land use decision types. 

Replace exising flowchart with the following: 

http://search.mrsc.org/nxt/gateway.dll/blnemc/blaine17.html?f=templates$fn=blnedoc-frame.htm$3.0$q=planning%20commission$x=Advanced$nc=1845#17.06.180#17.06.180
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17.06.170 Variances. 

A. The planning commissionhearing examiner shall have the power and duty to authorize a 
variance from the terms of the area and dimensional regulations of this title when the request is 
consistent with the public interest and where, due to special conditions, literal enforcement of the 
provisions of this code would result in unnecessary hardship. 

B. A variance from the terms of this title shall be granted by the planning commissionhearing 
examiner when a written application for a variance is submitted demonstrating all of the following: 

[ NO CHANGE TO THE CRITERIA] 
C. No nonconforming use of neighboring lands, structures or buildings in the same district, and  

no permitted use of lands, structures or buildings in other districts, shall be considered grounds for 
the issuance of a variance. 

D. The following steps are required for consideration of a variance: 
1. Notice of public hearing shall be given consistent with the timelines established in this 

chapter; 
2. The planning commissionhearing examiner shall hold an open record hearing addressing the 

variance request in conjunction with related permit applications or project proposals; 
3. The planning commissionhearing examiner shall make findings that all of the requirements 

of subsections (B)(1) through (4) of this section are met; 
4. The planning commissionhearing examiner shall further make a finding that the reasons set 

forth in the application justify the granting of the variance, and that the variance is the minimum 
variance that will make possible the reasonable use of the land, building or structure; and 

5. The planning commissionhearing examiner shall further make a finding that the granting of 
the variance will not be injurious to the neighborhood or otherwise detrimental to the public welfare. 
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E. Variances Related to the Airport. 
1. When a variance is requested from height regulations in the airfield zone of influence, the 

director shall provide a notice of application and a notice of open record hearing to the airport 
commission and the Federal Aviation Administration. Any response from these parties shall be 
submitted to the planning commission and considered in a staff report. 

2. A variance from the airfield height restrictions may be conditioned to require the owner of 
the structure or obstacle in question to install, operate and maintain, at the owner’s expense, such 
markings and lights as may be necessary. 

3. A variance related to the airport will be granted only upon satisfaction of the conditions 
listed in this section as well as a finding that granting of the variance will not create a hazard to air 
navigation. 

 
FE. In granting any variance, the planning commissionhearing examiner shall set the expiration 

date at 12 months from issuance. If establishment or construction of the variance conditions has not 
commenced within this 12-month period, the applicant may reapply for a new variance permit. The 
planning commissionhearing examiner may extend the expiration date by one six-month period upon 
written request and evidence that the applicant intends to activate the permit within that time limit. 

GF. Under no circumstances shall the planning commissionhearing examiner grant a variance to 
allow a use not permitted under the terms of this chapter in the district involved, or any use 
expressly or by implication prohibited by the terms of this division in the district. Variances shall be 
limited to the area and dimension requirements of this division.  
 
17.06.180 Appeals. 

A. Type I-ADM Final Decisions. Type I final decisions, when provided in writing, shall be final 
and conclusive unless a statement of appeal is filed by the applicant, a department of the city, or any 
aggrieved person in the manner set forth below: 

1. A statement of appeal shall be in writing and include a brief statement of the matter being 
appealed and the basis for the appeal; 

2. The statement shall be submitted to the director, filed with the appropriate city hearing body 
and shall be accompanied by a fee pursuant to the city’s unified fee schedule within 14 days of the 
issuance of the formal written decision. The appropriate hearing body shall be determined by the 
director based on the matter under appeal; 

3. The applicant may choose to submit a more comprehensive statement setting forth in detail 
alleged errors and/or the basis for appeal. This statement must be submitted by the appealing person 
within 30 days following the issuance of the final decision; 

4. The appeal of a Type I decision shall be an open record appeal. 
B. Type II Final Decisions – Hearing Examiner or Planning Commission Type II final decisions 

made by the hearing examiner or planning commission shall be final and conclusive unless a timely 
judicial appeal is filed with the superior court of Whatcom County pursuant to BMC 
17.06.190.within 14 days following the mailing of such decision a written statement of appeal is 
filed with the city council by the applicant, a department of the city, or party of record, who is also 
an aggrieved person. The statement shall set forth any alleged errors and/or the basis for appeal and 
shall be accompanied by a fee pursuant to the unified fee schedule; provided, that such appeal fee 
shall not be charged to a department of the city or to other than the first appellant. The appeal of a 
Type II decision shall be a closed record appeal. 

http://search.mrsc.org/nxt/gateway.dll/blnemc/blaine17.html?f=templates$fn=blnedoc-frame.htm$3.0$q=$x=$nc=2057#17.06.190#17.06.190
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C. Type II Final Decisions – City Council. Type II final decisions made by the city council shall 
be final and conclusive unless a timely judicial appeal is filed with the superior court of Whatcom 
County pursuant to BMC 17.06.190. 

 
DC. The timely filing of an administrative appeal shall stay the effective date of the decision until 

such time as the appeal is heard and decided or is withdrawn. The burden of proof regarding 
modification or reversal shall rest with the appellant. 

 ED. Within seven fourteen days following the timely filing of an appeal, notice thereof and of the 
date, time, and place for the open record appeal hearing or closed record appeal action, as 
appropriate, shall be mailed to the applicant, the appellant, and to all other parties of record. Such 
notice shall provide a general description of the appeal and of the property location, and shall 
additionally indicate whether written and/or oral testimony will be accepted or whether the appeal is 
a closed record appeal. 

FE. A final decision on the appeal shall be rendered no later than 90 days after the timely filing of 
an appeal. 

GF. Type II-HE and Type II-PC final decisions on shoreline substantial development permits, 
conditional use permits and variances are appealable pursuant to Chapter 90.58 RCW and Chapter 
17.92 BMC and not as provided in this chapter.  
17.06.190 Appeals to the Whatcom County superior court. 

A. Appeals from the final decision of the city council on a land use decision shall be made to the 
Whatcom County superior court within 10 days of the date the decision or action became final by 
filing both a petition for review in the Whatcom County superior court and serving the petition on all 
necessary parties in conformity with the requirements of the State Land Use Petition Act, Chapter 
36.70C RCW. 

B. Notice of the appeal and any other pleadings required to be filed with the court shall be served 
to the city clerk, the director, and city attorney within the applicable time period. This requirement is 
jurisdictional. 

C. The cost of transcribing and preparing all records ordered, certified by the court or desired by 
the appellant for such appeal shall be borne by the appellant. The appellant shall post with the city 
clerk prior to the preparation of any records an advance fee deposit in the amount specified by the 
city clerk. Any overage will be promptly returned to the appellant. 

D. No land use decision shall be deemed a final decision by the city and subject to judicial appeal 
until all available administrative appeals of the decision allowed by city code have been completed. 
Failure of a person to timely file an administrative appeal, if such is available, of a land use decision 
shall preclude further administrative or judicial review of the decision. 
 
 
Section 3. Severability.  If any section, sentence, clause or phrase of this ordinance shall be held 
to be invalid or unconstitutional by a court of competent jurisdiction, such invalidity or 
unconstitutionality shall not affect the validity or constitutionality of any other section, sentence, 
clause or phrase of this ordinance. 
 
 
Section 4. Effective date.  This ordinance shall be in full force and effect upon the date of the 
Mayor’s signature. 

http://search.mrsc.org/nxt/gateway.dll/blnemc/blaine17.html?f=templates$fn=blnedoc-frame.htm$3.0$q=$x=$nc=2057#17.06.190#17.06.190
http://search.mrsc.org/nxt/gateway.dll/blnemc/blaine17.html?f=templates$fn=blnedoc-frame.htm$3.0$q=$x=$nc=2057#17.92#17.92
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PASSED BY THE CITY COUNCIL OF THE CITY OF BLAINE, WASHINGTON on the 
____ day of _________, 2007. 
 
 
  
CITY OF BLAINE, WASHINGTON 
 
 
 
______________________________ 
Mike Myers 
Mayor 
 
 
 
ATTEST/AUTHENTICATE:   APPROVED AS TO FORM: 
 
 
 
_________________________  ______________________________ 
Sheri Sanchez    Jon Sitkin 
City Clerk     City Attorney 
 









Application Staff Review & 
Process

Application
Staff submission of 
Appeal and report 

to Hearing 
Examiner

Hearing 
Examiner holds 
Open Record 

Appeals 
Hearing

Final Decision by 
Hearing Examiner

Application
Staff Review & 

Recommendation 
to Hearing 
Examiner

Hearing 
Examiner holds 
Open Record 

Hearing

Final Decision by 
Hearing Examiner

Application
Staff Review & 

Recommendation 
to Hearing 
Examiner

Hearing Examiner 
holds Open Record  
Hearing and makes 
recommendations to 

City Council

Final Decision by 
Council

City Council Holds 
Closed Record 

Hearing

Final Decision by 
Director

Type I-Administrative: Land Use Decision

Type I I-HE: Quasi-Judicial Appeal Decisions

Type I I - HE: Quasi-Judicial Land Use Decision

Type I I – CC: Quasi-Judicial Land Use Decision

Appeal to Hearing 
Examier.

Appeal to Superior 
Court

Appeal to Superior 
Court

Appeal to Superior 
Court



Attachment E 
Washington State Cities and Towns Using A  

Hearing Examiner 
 
 

Airway Heights 
Algona 
Auburn 
Bainbridge Island  
Battle Ground 
Bellevue  
Bellingham 
Benton City 
Bonney Lake 
Bothell 
Bremerton  
Burien 
Cashmere 
Castle Rock 
Cheney 
Deer Park 
Des Moines 
Duvall 
Edgewood 
Edmonds 
Ellensburg 
Elma 
Everett 
Federal Way 
Gig Harbor 
Hunts Point 
Issaquah 

Kent  
Kirkland 
La Center 
La Conner 
Lacey 
Lake Forest Park 
Lake Stevens 
Lakewood 
Lynnwood 
Marysville 
McCleary 
Medical Lake 
Mercer Island  
Milton 
Mill Creek 
Monroe 
Montesano 
Mount Vernon 
Mukilteo 
Newcastle 
Oak Harbor  
Ocean Shores 
Olympia 
Othello 
Port Townsend 
Pullman (SEPA appeals 
only) 

Puyallup  
Redmond 
Renton 
SeaTac 
Seattle  
Shelton 
Shoreline 
Snohomish 
Snoqualmie 
Spokane  
Sultan 
Sumner 
Tacoma 
Toppenish  
Tukwila 
Tumwater 
University Place 
Vancouver 
Walla Walla 
Warden 
Washougal 
Westport  
Wilbur 
Woodinville 
Woodland 
Yakima 
Yelm 
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Attachment G 

 
 

Written Public Testimony 
Submitted to the  

Planning Commission 
Addressing 

Ordinance #07-2663 
 

(staff note: This was previously Submitted  
on September 24th, 2007) 




























	In response to these concerns, staff has proposed the elimination of  related provisions under  section 2.58.080 Rules and regulations.
	3- Att A- Ord #07-2663.pdf
	Attachment A
	Chapter 2.56 Planning Commission
	2.56.010 Established – Membership.
	2.56.020 Terms.
	2.56.050 Duties.
	2.56.060 Research and fact-finding.
	2.56.070 Secretary.
	2.56.080 Quorum – Valid action.
	2.56.090 Expenditures – Employees.

	Chapter 2.58 - HEARING EXAMINER
	2.58.010 Established.
	2.58.020 Blanket amendment.
	2.58.030 Purpose.
	2.58.040 Salary.
	2.58.050 Qualifications.
	2.58.060 Appointment and removal.
	2.58.070 Duties and powers.
	2.58.080 Rules and regulations.
	2.58.090 Department reports.
	2.58.100 Changes in legislation.
	2.58.110 Limited jurisdiction.
	2.58.120 Final decision conditions.
	2.58.130 Final decision or recommendation – Findings and conclusions.
	2.58.140 Time limitation on decision.
	2.58.150 Review limited.
	2.58.160 Appeal of hearing examiner decision.
	8.14.070 Hearings before the inspector.
	8.14.080 Hearings before the hearing examiner Appeals.
	15.08.110 Appeals.
	15.32.080 Variances and appeals.
	Chapter 17.02 – GENERAL PROVISIONS
	17.02.050 Administrative responsibilities.
	17.06.170 Variances.
	17.06.180 Appeals.
	17.06.190 Appeals to the Whatcom County superior court.


	5- Att C- DecisionAuthority.pdf
	Page-1�


		2007-10-05T10:20:06-0700
	Meredith Riley
	I have reviewed this document


		2007-10-05T09:51:25-0700
	Sheri Sanchez




