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Jon Sitkin:  I just thought I’d offer again the scope again of what you’re doing.  You’re acting as the appellant body of the hearing examiners decision and you’re not the finder of facts.  You don’t take new testimony to base your decision on a record that was made at the hearing examiners decision not on information that is provided to you since the close of that public testimony.  So documents that may have been submitted to your boxes since, they are not, those are not part of the record.  They may be copies of what or may not be copies of what was submitted to the record hearing examiner but you should be basing your analysis of the hearing examiners decision on what was in the record.  In other words you analyze the hearing examiners decision.  You should use that as pretty much how you decide whether we erred or the decision is supported by substantial evidence.  Don’t look at the information provided outside the testimony that was not submitted at that hearing.  
Bonnie Onyon:  That’s correct.  We’re not here to debate the issue as such.  We’re here to discuss among ourselves any issues we want to discuss among ourselves and then ask any questions of clarification from the interested parties in the audience.  So,Bruce, would you like to start with a question.  
Bruce Wolf:  I’m going to take that one step further.  For example, if we uphold the hearing examiner and say we don’t see a fault in the way the hearing examiner handled this case, it goes into the next phase, it would go to the next phase, Superior Court.  Is that correct?

Jon Sitkin:  That’s correct.

Bruce Wolf:  At that point what would the process be.  Would the whole thing be re-tried?

Jon Sitkin:  No.  Not again, not a new

Bruce Wolf:  would it be an appeal of the hearing examiner – same situation.

Jon Sitkin:  Same situation.

Bonnie Onyon:  Any questions or discussion among council members that you haven’t already had answered in the appeal hearing.

Jason Overstreet:  probably for the 3rd or 4th time – are we looking for error in the interpretation of the law.  Are we looking for – someone saw   92 ????, no, I didn’t see -  I just want to be clear on this.
Jon Sitkin:  You’re looking for was the factual determination supported by substantial evidence.  Whether you agree or disagree with it – was his finding supported by substantial evidence either through written documents or through the testimony of the witnesses – and I can 100 ???? witnesses ???? that say 2 different things, then the examiner has to weigh the credibility and laws that you defer to, person to waive the credibility of the witnesses at the time and then you also do look at whether there was a clear error of law.  
Wm. Pardee:  Can we respond to that.

Joel Douglas:  We presented some things that clarified Mr. Hawkins ????? 114 last time.  That was about a 15 page response.
Jon Sitkin:  And I would object to that coming in.  It’s not part of the record.  You gave a chance for all argument.

Joel Douglas:  They’re all part of the record.

Jon Sitkin:  That which came to you after is not part of the record.  That which came in for the hearing examiner is part of the record.  As I said before lots of things may or may not have been part of the record before but you should base your decision on what was in the exhibits that were admitted by the examiner.

Jason Overstreet:  I guess my question is as I review this stuff, in my mind beyond a shadow of a doubt there was a long line of errors on both sides of this and so I’m trying to figure out, balance in my mind, I guess.  In the City’s favor it occurs to me that the City can make error upon error but kind of like it reads on the building code that doesn’t release you from anything.  We can forget to tell you things, we can not include something, we can hit you on the last day of your project and say you didn’t do this, you didn’t meet your requirement and so we’re covered and so I struggle with that.  Like I said, both sides have made errors but where do those things come together and ???? 155  When a private individual is held to a standard but in essence the City is not.  
Jon Sitkin:  Yes, what I see Council Overstreet is you’re not the original tryer of fact here, just a reminder.  You’re analyzing the hearing examiner’s decision not trying to sort out what happened to make your own fresh cut decision.  This isn’t like a PUD where they make a decision and recommend to you findings of fact and then you have to make the original decision.  That decision was made by the hearing examiner and this is before you want appeal.  
Wm. Pardee:  Can I respond to that please.  We have a different opinion on what the tender ???? 166  of review for council is.
Jon Sitkin:  Bill, you sent this letter of support by substantial evidence in your brief.   So I this  ???? 182  
Bill Pardee:  No that’s not what I said.  It has to be determined by the city code.  And city code is very unspecific with standards of review for council.  There’s an internal bulletin #12 that tells the council exactly what their obligations are on an appeal.  You’re trying to apply LUPA standards to a city council decision.  LUPA is for the review of city council.  I think it’s misleading that you have to tell the council that you have to find substantial evidence 468 ??? that’s not a standard of review for council. 
Bonnie Onyon:  Okay, we had said we weren’t going to debate this.  Let’s get this one, if Mr. Sitkin has a response to this, let’s hear this response.  But we could be here another 2 hours going through this.  We basically just need to ask any further questions, make the best decision we can make individually and as a council.  

Ken Ely:  Did Jason get an answer to his question, though.

Jason Overstreet:  Well, am I making sense to the council.  I’m sorry I’m trying to play attorney when I have no schooling in law.  So I thinking two different approaches to this.  One I have studied indepth, I feel, the hearing examiners decision.  So I feel that I am making sense here.  Both sides have made mistakes.  I think that the City has the gold card in that they can make mistakes and still require the private citizen or individual, corporation or whatever to correct those mistakes, but the citizen continually has to come back to the plate.  There’s that argument.  There’s also one legal issue that I guess I formulated too to – one legal question I have for Jon..  And that is on the stop work order.  Apparently I only made a copy of one which was the stop work order dated October 26.  It is checked non-compliance with zoning.  It states the address and then it says lack of site plan approval.  Chapter 17.07 site plan approval – well, the appellant even said as much.  There is no enforcement under 17.07 under that chapter so I understand that enforcement is being tied to 13.01, that isn’t changing in my mind that 17.07 is sited when it doesn’t have any teeth, so to speak. 
Jon Sitkin:  And it also raised that issue at the hearing and we had a number of responses that at the hearing and we still do.  It was accompanied also by type elaboration ??? 538 staff report.  The position the city has been that 17.07, while it doesn’t specifically say there is enforcement of stop work order provided for failure to comply with that, it’s implicit in the authority of a city to say you violated a code, here’s a stop work order.  In fact the issue stop work order on the 26th, detailed various, and text explains that and also subsequent day also cited again various issues.  That was included on the 26th, exhibit 22, was 
Jason Overstreet:  Was the stop work order for the next day read the same way.
Jon Sitkin:  There was an attachment, a type written page, that accompanied that on the 26th that specified that no work should be performed on stormwater site, stormwater.  I think stormwater systems will want to receive city approval –  23 on the record issued the 27th was not identical.  It says and related to other issues and also quoted as 17.07 again.  Our argument was and was supported by the hearing examiner that there’s a 
He’s departing from his role.
Bonnie Onyon:  I don’t know who you are sir.
I’m Paul Taylor, I’m an attorney.
Bonnie Onyon:  An attorney.  And you’ve been brought in at the last minute or

Paul Taylor:  Let’s put it this way, I’m here at the last minute.  I’m aware of what’s been going on.

Bonnie Onyon:  but we would just like to question

Paul Taylor:  Well, here’s the problem.

Bonnie Onyon:  Let Mr. Sitkin finish, please.

Paul Taylor:  Well, that’s the problem.

Bonnie Onyon:  Let him finish.

Paul Taylor:  Okay.

Jon Sitkin:  
